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STATE OF MAINE

Inter—DepartmentaI Memorandum Date Javnary 30 1884

‘o James S. Hendesrsen, Deputy Dept. Secretary of State
Erom Willism R. Stokes, Asszstant Deps. Attorney General
Subjecs Legislator-Lobbyist: Conflict of Interast

. This will respond to your memorandum dated January 6, 1286
to Robart Frank, Assistant. Attorney General, posing. the
following guestion: '

May a member of the Legislature also
serve as Executive Director of the
Maine County Commissioners Association
‘when a significant portiom of the
.Director's duties include acting as

a lobbyist? :

As you cmrrectly PDlnt out in vour memorandum, there is no
explicit prohibition in the law which PrDhlbltE a Leglslatmr

from acting as a lohbyist. Nevertheless, it is my opinion

that the practice of a Lagislator acting as a paid lobbyist
bafore the Legislature of which he is a member would
constituie a Canllct of interest under the Legislative
Conflict of Interest statutes, general common law principles
pertaining to conflicts of interest, as well as the lEnglathE
code of ethics adopted by the Maine Legislature.

There are several‘provisions of the laws governing
legislative ethics which I believe are relevant teo your
inguiry. 1 M.R,5.A. § 1014(1){(C), (D) and (E) all, in my
view, relate to this issue., They provide that a confliect
of interest inecludes the following:

C. Receiving compensation or reimbursement
not authorized by law for services, advice
or assistance as a Legislator.

D, Appearing for, representing or assisting
another in respect to a claim before the
Legislature, unless without compensation
and for the benefit of a c;tizen.
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HEC‘-‘-EIVED E Where a-Leg‘islater‘ . --.‘ . 'accepﬁs or
SECRETARY OF S1AYE .ehogages in employment which could impair

4o BTATEHOUSE AUSUSTA N 2 b o Tagiglator's judgment, or where the

FEB - 413RG i gislator knows that there is a substantial

gsibility that an opportunity for employ-

- %ﬁt‘fﬁﬂhﬁﬁ: fﬁr@lﬁi&n nt is being afforded him . . . with intent

+o influence his conduct in the performance
of his official duties, or where the Leglslatmr
. . . Btands to derive a perscnal private gain
or loss from employme=* _because of legislative
action, distinet from . he gain or losses of
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of other employess or the general
community.

In addition, 1 M.R.5.A. § 1014(2) (A} provides that it is
presumed that a conflict of interast exists where there are
circumstances which involve a substantial risk of undue
influence by a Legislator, ineluding but not limited to the
following cases:

. A. BAppearing for, representing or assisting
another in a matter before a state agency or
authority, unless without compensation.and
for the benefit of a constituent . . . .

The leglslatlve coda Of ethics provides in relevant part
as follows:

No State Legislator will accept any employ- -
ment which can pesszibly 1mpalr hias 1ndependence
and integrity of Judgment. . . .

additicnally, there are common, law pr;ncmples of conflict

of interest which have application where an individual holds a
Publlc office and is also involved in employment such that there
is 2 guastion as to whether he can be totally faithful to his
public duties. A public officer is reguired to exercise his
powers and fulfill his legal obligations with "perfect

fldellty . « . and whatever has a tendency to prevent [the]
exercise of such fidelity is contrary to the pollcy of the law,
and should not be recognized as lawful., . . . " ' Lesisur v.
Inhabitants of Rumford, 113 Me. 317, 321, 593 A. 838, B39

(1815) guoted in Opinion of the Justlces, 330 A.24 816.

As a public officer, an individual acts as a trustee on

behalf of the public and as such he must not be placed "in

a2 situation of temptation to serve his own personal interests

to the prejudice of the interests of those for whom the law
authorized and regquired him to 2ct on the pPremisas as an
official."” Tuscan v. Smith, 130 Me. 36, 46, 153 A. 389 (1931).
With respact to the common law.principles Gf conflict of intersst,
it is generally easy to articulate the rule, but more difficult
to apply the rule to any given fact situation, and therefore, it
is necessary to examine the nature of the public office involved
as well as the private employment in questlon. As the Supreme
Judicial Court stated, "Essentially, each case will be 'law'
~only unto itself." " Opinion of the Justices, 330 A.2d at 517
{Me. 1975). S

Az can be seen from the foregoing, there would appear to
be serlous potential for & conflict in a situaticn where a
member of thé Legislature acts as a paid lobbyist for the
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purpocse of influencing hlE collaagues in the Legislature for
some other interest. While the legislative conflict of
interest statute may not explicitly say that 2 Legislator may
not be a lobbyist, the entire EPlrlt of +hat statute is
designed to prevent Legislators IZrom acceptlng compansation
or remuneration for the purposes of assisting or representmng
somecne before the Legislature.

. For your lnaormatlon T have enclosed a copy of an opinion
izsued by this office dated 2pril 11, 1879 (Op. 72-62) in which
the subject of conflict of intarest ag lt relates to actlng as
a lobbyist is addressed :

In view of the foregoing, it is my view that there is a
conflict of interest when & Legislator engages in private
employment a significant portion of which consists of acting
as a lobbyist before the very Legislature of whlch he is a
member, :

I hope this information is helpful to you, and please gffﬂﬂﬁ}
don't hesitate to contact me at 3661 1f you have any guestipn
Dr.lf I can be of any assistance to you.
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